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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR:: TEZPUR 

 

Sessions Case No. 198 of 2013 

Under section 341/326/307 I.P.C 

(Arising out of G.R. Case No. 1272 of 2013) 

 

State of Assam 

-Vs- 

Sri Mohan Mandal @ Das ...Accused 

 

Present 

Ms. A. Ajitsaria, AJS, 

Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 

Date of Evidence: 08.09.2014, 19.11.2014, 02.02.2015 

Date of Argument: 12.11.2015 

Date of Judgment: 27.11.2015 

 

For the State : Sri Khemraj Adhikary , Addl. Public Prosecutor 

For the accused : Sri P. C. Sarmah 

 

J U D G M E N T 

 

1. The prosecution case, in a nutshell is that on 27.09.2006, that on 2.06.13 

Sri Bhupen Saikia lodged an FIR stating inter-alia, that on 1.6.2013 the accused 

Mohon Das along with some other boys assaulted his brother Bhusan Saikia and 

attempted to commit his murder. It was further stated that he recovered his 

brother in an injured and unconscious condition behind the house of the accused. 

The same was registered as Tezpur PS Case No. 668/13. 

 

2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Sri Mohan Mandal @ Das under section 341/326/307 IPC.  
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3. The accused entered appearance and after observing necessary 

formalities, the offence Sessions triable, was committed to the Court of Sessions 

for trial by the Addl. Chief Judicial Magistrate, Tezpur.  

 

4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the Cr. P.C, formal charge u/s 341/326/307 IPC was framed, read over 

and explained to the accused to which he pleaded not guilty and claimed to be 

tried. Hence, this trial.    

 

5. In support of the case, the prosecution examined seven witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 Cr P.C. 

 

POINT FOR THE DETERMINATION 

 

 

1. Whether the accused on 1.6.13 wrongfully restrained Bhusan Saikia? 

2. Whether the accused voluntarily caused grievous hurt by means of rod 

upon the person of Bhusan Saikia? 

3. Whether the accused attempted to commit murder of Bhusan Saikia 

within the meaning of Section 307 IPC.  

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides. 

 

DECISION AND REASON THEREOF 

8. PW 1, Sri Bhushan Saikia deposed that on 2.6.2013 he was returning 

from a Bihu function at about 3 AM in the morning, by riding his motor cycle. PW 
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1 stated that the light of his motor cycle stopped working and the accused near 

his motor cycle shop, he stopped his motor cycle and called him as the accused 

was a motor cycle mechanic. PW 1 stated that the accused came out of his shop 

and hit him on his face with a rod. PW 1 stated that the shop of the accused in a 

rented premises and the accused rang and called his landlord, Dilip Bora. PW 1 

stated that the landlord came and when the landlord was talking to PW 1, the 

accused again hit PW 1 with a rod on the back side of his head. PW 1 stated that 

thereafter the accused took the motor cycle of PW 1 and fled. PW 1 stated that 

he fell down unconsciousness and public took him to the hospital. 

 

9. In cross examination, PW 1 stated that he was alone on his motor cycle 

on the day occurrence. PW 1 stated that the motor cycle repairing shop was 

closed and the accused was near the shop. PW 1 denied the suggestion that he 

did not state before the I/O that the accused was near the shop, he called 

accused, the accused went inside the shop and then the accused came out and 

hit him with the rod. PW 1 stated that he had not stated before the I/O that the 

accused called his landlord. PW 1 stated the he could not immediately recall the 

number of the bike. PW 1 denied the suggestion that he did not state before the 

I/O that the accused fled in the bike of PW 1. PW 1 stated that his brother, 

Bhupen Saikia did not mention in the FIR that the accused fled with his bike. PW 

1 denied the suggestion that he was riding the motor cycle after consuming 

liquor and when he woke the accused up, the accused did not wake up and 

thereafter the rode the motor cycle .PW 1 stated that he could not say whether, 

the landlord after coming to know about the incident, himself came to the spot. 

PW 1 denied the suggestion that the injuries suffered by him was not because of 

being assaulted by the accused but because he fell down from the motor cycle, 

that both he/PW 1 and his brother connived and lodged a false FIR against the 

accused person. 

 

10. PW 2, Sri Dilip Bora stated that the occurrence was of the year 2013, the 

accused was a tenant in his shop and he had a Bike Repairing Centre. PW 2 

stated that on the date of occurrence, Bhushan had come on his bike after 
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attending a Bihu function at about 3 AM and since his bike needed repair, he 

woke the accused up. PW 2 stated that a long time after Bhushan pushed the 

door, the accused woke up and was asked by Bhushan to check his bike 

whereupon he declined.  PW 2 stated that there was an argument between the 

accused and Bhushan. PW 2 stated that the accused called him/PW2 but PW2 

could not go as he was unwell. PW 2 stated that he went early in the morning to 

the shop and saw Bhushan sitting there. Bhushan told him that he was beaten 

up by the accused. PW 2 stated that when he was talking to Bhushan, the 

accused came and hit Bhushan with a rod on the back of his head, Bhushan fell 

and immediately he was taken to Civil Hospital. PW 2 stated that thereafter the 

accused fled. 

 

11. In cross examination, PW 2 stated that when he reached the shop after 

day break there were people on the road. He was taking with the accused at the 

back of the shop. PW 2 stated that no one else saw them. PW 2 denied the 

suggestion that he had falsely deposed for the sake of Bhushan as the accused 

had not given him rent. PW 2 stated that when he reached the spot in the 

morning, the accused was inside his shop, where he also resided. He called the 

accused after Bhushan told him to so call him. After the accused came, he did 

not ask him about the occurrence. PW 2 stated that he did not see what had 

transpired in the early hours before he visited the shop of the accused. 

 

12. PW- 3, Smt Runumi Saikia stated that occurrence was of 2.6.2013, on 

which day, her husband Bhushan had gone to watch Bihu function at 

Dahbesseria. While her husband was returning on his motor cycle at about 3 AM, 

his motor cycle became bad and he stopped in the garage of the accused. PW 3 

stated that the accused hit her husband with a rod on the face and on his head 

at the back, her husband fell down unconscious and bled. PW 3 stated that 

Gyanjyoti Saikia informed her about the occurrence and she came to the place of 

occurrence, where she found her husband lying; bleeding and not in a position to 

speak. PW 3 stated that she along with the public brought him to Civil Hospital, 

Tezpur. 
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13. In cross examination, PW 3 stated that her house was about ½ km from 

the shop of the accused. PW 3 stated that she received information at about 4 

AM in the morning. She reached the spot within 10-15 min. PW 3 stated that she 

had not witnessed the occurrence. PW 3 stated that her husband was returning 

alone after watching the Bihu function. PW 3 denied the suggestion that she 

could not say why her husband was lying there bleeding since she did not 

witness the occurrence. 

 

14. PW- 4, Sri Bhupen Saikia stated that the injured Bhushan was his younger 

brother. PW 4 stated that people came and informed him that his brother was 

lying behind the shop of the accused and he went there at about 6-6.30 AM and 

found Bhushan lying there. PW 4 stated that Bhushan was unconscious, he took 

him to Bebejia Outpost, from where his brother was sent to the Hospital. PW 4 

stated that he lodged FIR at Bebejia Outpost being Ext 1. 

 

15. In cross examination, PW 4 stated that he received the information about 

his brother in the morning at about 4-4.30 AM and he reached the place of 

occurrence at about 5.30 -6 AM. PW 4 stated that he took his injured brother, 

Bhushan to the Police Outpost, then they were sent to Civil Hospital and then he 

returned and lodged FIR. PW 4 stated that he did not witness the accident. On 

2.6.2013 PW 1 was returning from a Bihu function in the morning at about 3 AM. 

PW 4 denied the suggestion that he could not say why his brother was lying 

unconscious since he had not witnessed the occurrence. PW 4 stated that police 

had not recorded his statement and stated that his brother, Bhushan used to 

consume liquor. PW 4 stated that he could not say whether his brother was 

driving the motor cycle on the date of occurrence after consuming liquor. 

 

16. PW- 5 Dr.  Basanta Kandali stated that on 2.6.2013 he was on duty at 

Kanaklata Civil Hospital and at around 5.20 AM, he examined Bhushan Saikia, 39 

year male, in connection with Bebejia OP GDE No. Nil dated 2.6.2013. PW 5 

stated that on examination, he found the following injuries on the person of 
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Bhushan Saikia, namely: (i) Cut lacerated wound 2 cm x 1 cm over right cheek 

(ii) Cut lacerated wound 2 cm x 1 cm skull deep over occipital region of scalp. 

PW 5 stated that CT Scan of Bhushan was done and the same showed: fracture 

of right zygomatic arch, fracture of Lateral wall of right orbit, fracture Right 

maxillary sinus. PW 5 stated that the type of injuries detected on the person of 

Bhushan was grievous since it was associated with fracture and the injuries were 

caused by blunt weapon. PW 5 exhibited his report as Ext 2. 

 

17. In cross examination, PW 5 stated that he had not mentioned in his report 

as to by whom the patient under examination was identified. PW 5 stated that 

place of examination and date of injury were not mentioned in the Report. PW 5 

stated that the person under examination was not known to him personally. PW 5 

stated that injuries on the front could be caused by falling but it was not possible to 

sustain the injuries (as described that is, injuries on occipital region of scalp) at the 

back, by falling. 

 

18. PW- 6, Smt. Anita Borah stated that both Bhushan and the accused were 

known to her and on the date of occurrence, she was sleeping with her son 

Niranjan in her house. PW 6 stated that there was a commotion, she heard that 

there was a quarrel between Mohan and Bhusan. PW 6 stated that she could not 

say anything else. PW 6 was declared hostile at the instance of the prosecution. 

 

19. PW 6 denied the suggestion that she stated before the I/O that :”  Near 

her house, there was the house of her tenant of Dilip Borah , in the said house 

Mohan Mandal who was a motor mechanic, lived with his wife. In the morning 

today, she saw Bhusan Saikia and Mohan argue. She could not say why they 

were arguing. It was about 3 AM. Later, when the landlord came, Bhusan was 

speaking to him and at that time, Mohan came and assaulted Bhusan from 

behind on his head and injured him. She had seen the same.” 

  

20. In cross examination by defence, PW 6 stated that she woke up at 6 AM. 

PW 6 stated that the landlord of the room in which Mohan resided was from a 
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different village and her house was a little far away from the room in which 

Mohan resided. PW 6 stated that on the relevant morning too, she woke up at 6 

AM not at 3 AM. PW 6 stated that the accused, Mohan no longer resided in the 

said room and she had not met Mohan since then. PW 6 stated that she had 

deposed truly. PW 6 stated that she did not state in the manner which was being 

attributed to her by the Ld Addl PP. PW 6 stated that Mohan was not related to 

her, there was no reason why she should falsely depose and that she had not 

witnessed anything. 

 

21. PW 7, ASI Phanidhar Hazarika stated that on 2.6.2013 he was posted at 

Bebjia Outpost under Tezpur PS and on that day Bhupen Saikia lodged an FIR 

being Ext 1. PW 7 stated that on receipt of the FIR, GDE No. 25 dated 2.6.13 

was recorded by Kunjalal Pathak, the then In-charge of Bebejia OP and the FIR 

was forwarded to Tezpur PS for registration. The same was registered as Tezpur 

PS Case No. 668/13 by OC, In-charge Mukul Kakati. Subsequently the said case 

was endorsed to him for investigation by OC, In charge Tezpur PS, Sri Mukul 

Kakati. PW 7 stated that he visited the place of occurrence, recorded the 

statement of witnesses and prepared the sketch map being Ext 3. PW 7 stated 

that he arrested the accused person, in connection with the instant case. PW 7 

stated that on completion of investigation charge-sheet (Ext. 4) was submitted 

by the I/O Bebjia Outpost Sri Kunjalal Pator, whose signature he identified.   

PW confirmed the statement of witness Anita Borah/ PW 6 and exhibited the 

same as Ext. 5. 

 

22. In cross examination, PW 7 stated that the occurrence was of 2.6.13 and 

it had taken place at about 3 AM. PW 7 stated that the injured, Bhushan Saikia 

was brought to Bebejia Outpost at about 5 AM and he was sent to Kanaklata Civil 

Hospital on requisition from the Outpost. PW 7 stated that they had gone to the 

place of occurrence at about 6.00 AM on receipt of a phone call from Dilip Bora, 

about the occurrence.  They reached the place of occurrence at about 6.10 AM. 

PW 7 stated that at the place of occurrence he met the landlord. There were 

about 20-25 people. He recorded statement of 4-5 persons. PW 7 stated that he 
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recorded the statement of the landlord, Dilip Bora at the place of occurrence 

itself, in the morning. PW 7 stated that the FIR was lodged at about 9 AM. PW 7 

stated that he could not say the name of the person who brought the injured to 

the police station. PW 7 stated that only one GDE No. 25 was recorded and 

investigation started at about 5 AM in the morning. PW 7 stated that in the 

sketch map he had not shown the road and the entrance of the shop. PW 7 

stated that he had not shown the exact spot where the injured was lying as such, 

at the place of occurrence and had not mentioned the name of the person who 

was the tenant and the shop keeper at the sketch map. PW 7 stated that he had 

not mentioned the distance of the road from the place of occurrence. PW 7 

further stated that he recorded the statement of the injured at Kanaklata Civil 

Hospital on 2.6.13 itself. PW 7 stated that Bhushan Saikia did not state before 

him that the accused fled with away with his bike, he only stated that the 

accused fled. PW 7 stated that he had not recorded the statement of Bhupen 

Saikia, as Bhupen was the informant. PW 7 denied the suggestion that PW 

6/Anita Bora did not state before him as recorded by him in Ext 5 and that since 

the investigation was started without recording GD Entry therefore, the 

investigation was bad in law. PW 7 denied the suggestion that the charge-sheet 

was submitted wrongly against the accused person and without there being any 

materials against the accused person.                    

 

23. In the instant case, PW 1 is the injured victim who has stated that the 

accused, Mohan Mandal assaulted him in the wee hours of the morning of 

02.06.2013 when PW 1 approached him to repair his motor bike. PW 1 stated 

that first he was struck on the face with a rod and thereafter again at the back of 

his head. The second blow at the back of the head, stated PW 1, was inflicted in 

the presence of the land lord of the accused, that is, PW 2/ Dilip Bora.  

 

24. PW2, Dilip Bora fully corroborated the injured victim/PW 1, in so far as, 

the second blow at the back of the head is concerned. He has however not 

substantiated the first alleged assault on the face nor has he indicated that when 

he saw PW 1 after his arrival at the place of occurrence, he had seen injuries on 
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the face of PW 1. PW 2 has stated that PW 1 was sitting when he reached the 

shop (the place of occurrence) which he had rented to the accused. In fact, PW 1 

too admitted that it was the accused who had called PW 2 at the place of 

occurrence.  The fact that the accused himself called PW 2 is indicative of the 

fact that till before arrival of PW 2, there was only argument between the 

accused and PW 1.  

 

25. The medical evidence of PW 5 establishes that PW 1 suffered from 

fracture of right zygomatic arch, Lateral wall of right orbit and right maxillary 

sinus. PW 5 in cross examination stated that the fracture injury on the scalp was 

grievous in nature and could not have been caused by falling.  

 

26. PW 3 and PW 4 both, on being informed, reached the place of occurrence 

and found PW 1 lying there in an injured condition. PW 4 the brother of the 

victim, who is the informant in the instant case, further stated that he had first 

taken PW 1 to the police station from where, PW 1 was sent to the civil hospital. 

The latter is corroborated by the I/O/PW 7. 

 

27. Thus, from close analysis of the evidence on record, more particularly of 

PW 2 who is an eye witness and the injured witness/PW 1, it is held that the 

prosecution has been able to establish beyond reasonable doubt that the 

accused, Mohan Mandal @ Das inflicted grievous injury on the back of the scalp 

of PW 1/ Bhushan Saikia. There is nothing on record to suggest that the accused 

wrongfully restrained PW 1, hence the charge u/s 341 IPC fails. Again the 

evidence on record does not suggest of any intention or knowledge on the part 

of the accused in causing grievous injuries on the person of PW 1.  The Hon’ble 

Supreme Court in State of M.P. Vs. Kashiram reported in AIR 2009 SC 1642 

observed that “What the Court has to see is whether the act, irrespective of its 

result, was done with the intention or knowledge and under circumstances 

mentioned in the Section. An attempt in order to be criminal need not be the 

penultimate act. It is sufficient in law, if there is present an intent coupled with 

some overt act in execution thereof.” On appreciation of evidence and the facts 
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and circumstances in which the occurrence took place in the instant case, it is 

held that the charge u/s 307 IPC too has not been established, hence the said 

charge too fails.  

 

28. Ld. Counsel for the accused during the course of argument submitted that 

it was PW 1 who provoked the accused, in as much as, no prudent man would at 

3 AM insisted upon a mechanic to repair a motor cycle. Ld. Counsel submits that 

the accused was first compelled to wake up from his sleep and then when the 

accused declined to repair the bike of PW 1, PW 1 entered into an argument and 

continued to persist and seeing the same, the accused called his land lord/PW 2. 

The aggressive action of the accused, submits the Ld. Counsel, is nothing but the 

result of having suffered grave provocation at the hands of PW 1.  

 

29. Submissions of the Ld Counsel has to be first analysed from the stand 

point of section 335 IPC which provides that: ”Whoever (voluntarily) causes 

grievous hurt on grave and sudden provocation, if he neither intends nor knows 

himself to be likely to cause grievous hurt to any person other than the person 

who gave provocation is liable to be punished…. “ 

 

30. In the instant case, it is to be noted that there is nothing in the evidence 

of PW 2 which shows that at the time when PW 2 and PW 1 were conversing 

with each other, there was provocation on the part of PW 1, leading to assault by 

the accused, so as to attract section 335 IPC. In the considered view of this 

Court the provocation envisaged under section 335 IPC ought to be both, “grave 

and sudden”. In the instant case there was no sudden provocation, in as much 

as, the accused inflicted grievous injury on the back of the scalp of PW 1 when 

PW 1 and 2 were in conversation with each other. Hence, Section 335 IPC which 

envisages a situation when grievous hurt is caused on grave and sudden 

provocation, is not attracted in the present case. However, the said factor, can 

indeed be a factor to be reckoned with while considering the imposing of 

sentence on the accused. It certainly is a mitigating circumstance.  
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31. In the result, it is held that the prosecution has been able to prove its 

case beyond reasonable doubt and consequently, the accused, Mohan Mandal is 

convicted of the offence under section 326 I.P.C. 

 

HEARING ON SENTENCE 

 

32. Convict Mohan Mandal is heard in person. He submits that he has a wife, 

one year old son and one minor daughter and his family was wholly dependent 

on him and, as such, he ought to be dealt with leniently.  

 

33. Ld. Counsel for the accused placed reliance on the judgment of Hon’ble 

Gauhati High Court in Akani Saukadhara Vs- State of Assam reported in 

2014 (4) GLT 1031 in support of his submission that the accused ought to be 

given the benefit u/s 360 CrPC and released on probation of good conduct. This 

Court has perused the said judgment where while invoking power u/s 360 CrPC, 

The Hon’ble Gauhati High Court modified the sentence of R.I for 2 years 

pronounced in respect of the female appellant/accused/ convict therein, who was 

sentenced u/s 304 Part II IPC.  In the instant case, during the pendency of the 

trial, it is on record that the accused had been sent to judicial custody for 

another alleged offence and subsequently a warrant of production was issued to 

secure his presence in this Court, to continue to face trial in the instant case. 

Though, the latter in itself does not prove that the accused is involved in any 

other offence but nevertheless the conduct of the accused does not instil 

confidence in this Court and hence this Court is of the considered view that in the 

fact and circumstances of the instant case, it is not a fit case to invoke the 

provisions of section 360 CrPC. 
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34. The Hon’ble Supreme Court in Soman vs State of Kerela reported in 

2013 (11) SCC 382 observed that the “(i) Courts ought to base sentencing 

decisions on various different rationales - most prominent amongst which would 

be proportionality and deterrence (ii) The question of consequences of criminal 

action can be relevant from both proportionality and deterrence standpoint (iii) 

Insofar as proportionality is concerned, the sentence must be commensurate 

with the seriousness or gravity of the offence (iv) One of the factors relevant for 

judging seriousness of the offence is the consequences resulting from it.”  

 

35. Considering the entire facts and circumstance and the mitigating 

circumstance as discussed in paragraph 30, the convict, Mohan Mandal @ Das is 

sentenced to undergo R.I for 2 years and fine of Rs. 2,000 in default R.I for 15 

days u/s 326 IPC.  

36. Period of detention undergone so far by the accused shall be set off. 

37. Let the seized article be destroyed in due course. 

38. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357 Cr.P.C. 

However, fine of Rs. 2,000/- if realised shall be paid to the victim, PW 1, Sri 

Bhushan Saikia. 

 

39. Let a free copy of this judgment be furnished to the convict immediately. 

 

40. Let a copy of this judgment be forwarded to the District Magistrate, 

Sonitpur, Tezpur u/s 365 of the CrPC. 

 

  The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 27th day of November, 2015. 

   
 

Additional Sessions Judge No. 2, 
                                    Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1 : Sri Bhushan Saikia 
  P.W. 2 : Sri Dilip Bora 

 P.W. 3 : Smt. Runumi Saikia 
  P.W. 4 : Sri Bhupen Saikia 

 P.W. 5 :  Dr. Basanta Kandali  
 P.W. 6 : Smt. Anita Borah  
 P.W. 7 : ASI Phanidhar Hazarika 
  

2. Witnesses for Defence  : NIL 
3. Court Witnesses :  NIL 
 
4. Prosecution Exhibits: 
   Ext. 1 : FIR 
   Ext. 2 : Medical Report 

  Ext. 3 : Sketch Map 
   Ext. 4 : Charge-sheet 
   Ext. 5 : Statement of Anita Borah u/s 161 Cr. P.C 
 

4. Defence Exhibits : NIL 
 

6. Material Exhibits: NIL 
 
 

 

Addl. Sessions Judge No.2 
Sonitpur, Tezpur 

  


